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' 
Applicants state that grantins their 
mumi will permit the Applicants to sell 
the subject gas on the spot market under 
their,small prnducsr mificate. 

Applicams state that the August 9. .. 
wlnhc t  expired on November 7, ' 

1986. and that under the expired ' 
contract ANR has no takeasr-pay
obligation. Applicants state that the gas
qualifies under NCPA (Lection lwa)and 
that the deliverability is approximately 
850 Mcf/d.

Since Applicants allege that they are 
subiect to suhtantialb reduced takes 
without payment and haverequested
'that their application be considered on 

-en expedited basis. all as more fully
described in the application which ia on 
file with the Commission and open to 

, . public inspection. any penon desiring to. 
. .be heard or to make any protest with 

' 'reference to said application should on 
or before'15 days after the date of 

' 
' publication of this notice in the Federal 
Ragistar. file with the Federal Energy
Regulatory Commission. Washington.
DCTW28. a petition to intervene or a 
proteat in accordance with the 
requirements of the Commission's Rules 
of Practice and Procedure (I8 CFR 
385211.385.2141. All protests filed with 
the Commission will be considered by i t  
in determining the appropriate action to 
be taken but will not serve to make the 
protestants parties tu the proceeding.
Any person wishing tu become a party
in a proceeding must file a petition to 
intervene in accordance with the 
Commission's rules. 

Under the procedure herein provided
for. unless otherwise advised. i t  will be 
unnecessary for .Applicants to appear or 
Io be reprcsenred at the hearing. 
Ksnnelh F. Plvnb. 
Secrefnry. 

(FRDoc. 87-16883 Filed 7-24-87 8:45 am1 
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ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL-3238-71 

SuPet'fund PtognmCovenan- NO(To 

sw 

IOUICV: Environmental Protection 

Agency. 

4cTIOW: Request for public comment. 


NO, ,,," '3, Inra~a, ingOdcr  
Nu. 41% !h.: Coun :eievftd crhdlrnnw Io !he 
cumnmr~un'rs ~ e m w tv i  wiil.y in 4 2.77 ai im 
Rcgul~l,nns.Seclion 5 7  %!.iirq then Ihe Cornmidon 
will conii0~ron an svwdilrd h a m  ~ P D B C ~ I I O ~ )(or
untiira#c!mlnhmdaammi ruihnnty when #he 
pmdmr, alu.n !hey r u ~ i r c l  ,uhstan!i.lly 
d u r c d  ca lm wthuul puymml. 

-The Agency is publishing its 
Interim Guidance governing Ute 
isruance of covenants not to sue under 
Section lU(0of the Superfund
Amendments and Reauthorization Act
of 1988 ("S4RA"l. in order to inform the 
public and to solicit public comment on , 

this important aspect of the SuperIund
enforcement process. The guidance.
applies to private party cleanup and 
cos8 recovery settlements under Ute 
Comprehensive Environmental 
Response. Compensation and Liability
Act of 1980 WERCLA"1. as amended by
SARA. 
D 4 m  Comments must be prnvided on or 
before September 25.1997. 
I w n L M :  Comments should be 
addressed to Ion Fleuchaus. U.S. -
Environmental Protection Agency,
Office of Enforcement and Compliance
Monitoring. Waste Enforcement 
Division. LE-134S. 401 M St.. SW.. 
Washington. DC u)480. 
COR CURTHeR IwcORM4TlON COWTICT. 
Ion Fleuchaus. U.S. Environmental 
Rotection Agency. Office of 
Enforcement and Compliance
Monitoring. LG134S,Qcl M SI. SW.. 
Washington. DC 20480. (202 382-3077. 
SWPCLMENT4RV INFORYLTION: 
Reviously. on February 5.1985. the 
Agency issued an Interim Settlement 
Policy which provided guidance on the 
appropriateness of the use of releases 
from liability. or convenants not to sue. 
in settlement of CERCLA cases. 50 FR 
5034 (1985). The guidance published
today on covenants not to sue reflects 
Congress' adoption of a provision
governing the use of such covenants in 
section 122Iq of S M .  

Briefly. section 122(0 permits EPA. by
deieaation from the President. to issue 
covenants not sue for CERCLA liability.
including future liability. if certain 
criteria are met. Section lU(fl(4)of 
CF.RCI-4 identifies a number of facton 
for the Agency to con$ider in 
determining whether to provide a 
covenant not to sue. These factors ...11-1"..The effectiveness and reliability of 
the remedy:.nenature of the risks remaining at
the facilitv:~~. 

The~ixtentto which performance 
standards are included 

The extent to which the response
provides a complete 

a The extent to which the technology 
has been demonstrated to be effective:- Whether the Fund would be 
available for any additional remedial 
action: 

, .whether the remedial action will be 
carried out. in whole or in part. by the 
responsible parties. 

Section lZZ(f)[3) provides that any 
covenant not to sue concerning future 
liability shall not take effect until &PA 
nriifies that the remedial action is 
complete. Section 122(f)(B)[AJspeciflea
that convenants not to sue for future 
liabillty generally must not apply to 
Uability arising from unknown 
conditions. Finally. section l'Z(r)(8)(CJ
aUowa P A  to include in a covenant MI 
to sue provisions for future enforcement 
action necessary to pntect public
health. welfam. and the environment. 

. ImolementaHon of section I Y I ~ I~ ~~ 
~~~~ ~ 

ml& three major iaaues. Tha fl% of 
them iasuea is what type of "mopenen"
should be included in covenants not to 
sue. A."reopener" ia a provision which 
reserves EPAs right to require settling
parties to take further response action. 
in additlon to cleanup measures already
provided for in a settlement agreement
notwithstanding Ute covenant not 10 sue. 
Under the lnrerim CERCLA Settlement 
Policy. EPA had required that. at a 
minimum. there must be reopenen
permitting the government to seek 
huther respense action if information id 
r e a i v e d  after entry of the consent 
decree regarding previously unknown 
site conditions or new scientific 
determinationo. and such infonation 
indicates there 18 an imminent and 
substailrial endangerment to public
heeilh or the environment. As noted 
above. section 122(fl(8)(A)of SARA 
mandates that. subject only to narrow 
exceptions. a reopener for unlcnown 
conditions be included in all covenants 
not I O  sue. One difference fron tne 
Settlement Policy. however. I S  i na t  
Cungreso did nor limit [ne unknown 
conditions reopener by requirinq a n  
imminent 3nd substantial enaanqermenl
threshold. Since the unknown condii:onr 
reopener has been established by rhe 
statute. the primary question IS what 
additional reopenen are appropnate. 

The statute not only requires the 
inclusion of the unknown conditions 
reopener in virtually all settlements. but 

also authorizes the inclusion of other 

limitations in covenants not to sue if 

necessary and appropriate to protect

public health or the environment. 

Section l'Z[i)[fIl~C).EP.4 has decided :o 

implement section lZlr)(fI)(C]by

including in covenants not to sue a 

secmd reopener covering situations 

where additional information reveals 

that the remedy no longer protects 

public health or the environment.
Further. this reopener is trigaered by a 

threshold of "protection of public health ~ 


or the environment" rather than the 

,.imminent and substantial 

endangerment" threshold prescribed in 

the Settlement Policy. 
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EPAr reason8 for adopting this 
second reopener are several Fint. 
dthough SARA dwa not explicitly
require this reopener. both the statute 
and the legislative hirtoy evince a 
Congressional concern that'rerponsibln,.
parties remain liabls for failure of the 
rcmedial action to protect.public health' . 
ur, the environment. For example. the 
mixed funding provision in section 
tZ (b )  clearly anticipates that the 
responsible parties who have settled 
retain liability for additional work 
necessary to address remedy failure. 
The five-year review provision in 
section lZl(c) also reflects Congress' 
concern for remedy failure by
mandating periodic reviews to ensure 
that remedial actions continue to protect
public health and the environment. If a 
remedy does not meet this standard. 
EPA may take or require such additional 
remedial action as  is necessary. 

' :  The second major issue addressed in 
the guidance is how EPA will exercise 
its discretion to seek additional 
remedial relief in the period following
settlement but prior to the effective date 
of the covenant not to sue for future 
liability. Responsible parties have 
expressed concern that prior to the date 
on which the covenant becomes 
effective. EPA can alter its Record of 
Decision and impose additional costs 

. upon settlors without the slightest
change in circumstances. To assure 
settling parties that EPA does not intend 
such a result. EPA will include language
in covenants, limiting EPAs ability to 
reopen a settled remedial matter to , 

.h those situations where additional 
information is received. in whole or in 
part. after entering of the consent decree 
indicating that the remedy no longer. .. . protects public health or the 
environment. As explained above. EPA 
thinks that such a provision preserves
Congressional intent as to the proper
allocation of the risk or remedy failure 
while also assuring those same parties
that some degree of certainty attaches to 
a settled matter. 

The third issue involves the Agency's
responsibility to certify completion of 
the remedial action. Section 122Ifll31 ,' 

# provides that a covenant not to sue for 
. .  future liability cannot take effect until 

..1 EPA has certified that remedial action 
...', has been completed. Section 122 does-	 not include specific guidance on when ~1 

cleanup has been completed. CERCLA 
. .  cleanups often involve the construction 

of some type of facility designed to 
correct contamination at the site arid the 
operation and maintennnce of that

4
& 

facility for the indefinite future. In this 
circumstance. certification of completion 

the Agency believes that it is 
unneccessarily confusing and inefficient 
to have two separate sets of definitions 
applied to remedial action. and will 
therefore as  a matter of policy apply the 
dlstinctionr in section 104 to releases 
fmm liability. 

Section ioqcl(ej of CERCU 
establishes definitions for purpose, of 
the States' cost share of CERCLA 
response actions. It defines completed
remedial action to include the 
completion of treatment or other 
measures necessary to restore surface 
and ground water quality to a level that 
assures protection of human health and 
the environment. The operation of such 
measures for a period of up to ten yean
after the construction or installation of 
the remedy shall be considered remedial 
actlon. Activities required to maintain 
the effectiveness of such measures 
following this ten-year period or the 
completion of remedial action. 
whichever is sooner. shall be considered 
operation or maintenance. 

Questions have arisen in determining 
whether pumping and treating of 
goundwater consiitutes part of the 
remedial action. or part of operation and 
maintenance. for purposes of funding. 
Section 104(cl[EIindicates !hat the 
completion of treatner.! or d e r  
measures necessary to restore surface 
and gound water quality falls wimn the 
definition of remedial action. rather than 
operation and maintenance. and can 
therefore be paid for out of the Fund for 
a period of up to ten years. However. 
ground or surface water cleanup 
measures initiated for reasons other 
than restoration would be treated as  
operation and maintenance. as would 
source control actions. 

We recognize ihat 13:s guidance 
addresses important and complex issues 
and for that reason are requesting public 
comment. We will evaluate ail 
comments recewed for the purpose of 
determining whether any modifications 
to the guidance are warranted. 

The interim gu.dance follows. 
Date: I ~ l y17. 1987. ' , 

Edward E.Rsich. 
~ o t n g .Awsioni .+dmmsworor fur 
Enfonemm ond comp~rooccnlonrrorrng. 

should not have to wait unul all Datu JdyI?. 1w. 

operation and maintenance actlvitles J.wllulm mer. 

s n completed. Specdic diitinctioni Auidonl Administmtor for Solid Wosle ond 

between remedial action and operation Emewncy Response.

and maintenance are drawn in section JUIYla ISW.

lM(c)(e)of S :- * .Although t h w : . w s  .a ~ 

i.._. -.
diBlnctions are nL sinct!:, applicabtebgs...:khnnorandum n?WiT 
a legal matter to .* ,caw f r m  U&biS?;.- Subiect: Covenants Not To Sue Undeos 

SARA. .". . 

From: Thomas L Adams. 11.. Assistant 
Administrator for Enforcement and 
Compliance Monitorin&J. Winston. 
Porter. Assistant Administrator for Solid 
Waste and Emergency Response, F. 
Henery Habicht II.Assistant Attorney
General US.Department of Justice. 
To:Regional Administrators. Regions I-X 

1. lntrdductioa 
In the Interim CERCLA Settlement 

Policy. 50 FR 5034 (19861. EPA provided
guidance on when releases from liability 
were appropriate as consideration for 
an agreement involving a private party
cleanup or reimbursement of EPAs 
costs. That policy expressed a strong
preference for issuing releases in the 
form of covenants not to sue. The 
Superfund Amendments and 
Reauthorization Act (SARA) confirms 
the authority of EPA to release 
responsible parties from certain 
liabilities in settlement of an EPA claim 
under CERCLA. In section lZ(0of 
SARA. Congress.adopted EPAs polic;
of drafting releases in the form of 
covenants not to sue and also 
established specific requirements
governing the Agency's ability to issue 
such covenants. SARA includes sewral 
express requirements regarding 
covenants not to sue and also gives the 
Agency discretion lo place further 
conditions on the extent of such 
covenants. This memorandum update3
the Interim Settlement Policy by
providing guidance on the 
implementation of the mandatory and 
discretionary provisions of SARA 
relating to use of covenants not to sue in 
consent decrees. Attached to this 
guidance is a model covenant not to sue. 

11. Summary of Statutory Provisions 
Section 12:(t7(1) authorizes EPA to 

Covenant not to sue responsibile parties
for "any liability to the United.Stales 
under this Act. including future liability. 
resulting from a release or threatened 
release addressed by a remedial action. 
..:* Such covenants may be provided i f  
each of the followingconditions are met: 

(A) The covenant not to sue is in the 
public interest: ', 

(6)The covenant not to sue would 
expedite the response: 



- .. 'I 

(D)EPA has appmved the respdnw
action. 

Section lWf)(l). 
Prior to entering a covenant not to sue 

under section lZZ[fJ(l),EPA must assess 
the appmpriateneu of the covenant 
under seven facton set forth in section 
lu(fl(4). These factors. which relate to 
the effectiveness. reliability. and 
enforceability of the remedy. and the 

-nature of the risk remaining at the site. 
include 

(A) The effectiveness and reliability of 
the remedy. in light of the other 
alternative remedies considered for the 
facility concerned. 
(E)The nature of the risks remaining 

at the facility. 
[C] The extent to which performance

standards are included in the order or 
decree. 
ID)The extent to which the response

action provides a complete remedy for 
the facilitv. includinn a reduction in the 
hazardou; nature of-the substances at 
the facility. 
[E)The extent to which the 

technology used in the response action 
is demonstrafed to be effective. 

(F) Whether the Fund or other sources 
of funding would be available for any
additional remedial actions that might
eventually be necessary at the facility. 

IC) Whether the remedial action will 
be carried out. in wnoie or In significant 
part. by the responsible panies
themselves. 

Section IZ'(~):~I 

In addition to authorizing EPA. in its 
discretion. to coveoant not to rue for 
liabilty. including future liability. section 
1lYf)mandates that EPA grant a 
covenant not to sue for htum liability in 
two specific circumstances. Section 
lU(f)[Z)provider lhat where the four 
condition3 in section 122(c)(l)have been 
met. �PA must iaaue a covenant not to 
sue for "future Ilsbility for future 
releases" i f i  [I)  EPA aelectr a remedial 
action involving offsite disposal of a 
hazardous substance after rejecting an 
onsite response which fully complier
with the National Contingency Plan 
INCPI: or [:I the selected remedial 
action requires the destruction. 
elimination. or permanent
immobilization of hazardous substances. 
Such a covenant may only address the 
portion of the remedial action :vhich 
involves these two siluations. 

' Assuming that a'annant MIto rue 
for future lisbility ir otherwise 
authorized under section IWI).aection 
lWfJi31ptacnbea that a covenant not 
to aw for future liability shall nottake 
offeft until EPA has certified that the 
nmedial action har been completed in 
accordance with the fern of C E R U  
Moreover. whether the covenant ia for 
future or present liability. rection 
lUlfJ[Slcondition. ruch covenanw upon
satirfactoy performance of the terma of 
the settlement agreement

Rnally. section lZ[fJ(e)addresses 
exceptiona lo covenanti not to sub for 
htum liability provided under Section 
lUIO(11.For example. EPA must except
fmm any covenant not to sue for huturn 
liability any future liability related to 
the release or threatened release which 
is the subiect of the covenant where 
such liability arises from conditions 
unknown at the time the remedial action 
is certified complete. Section 
lU(fJ@)(Al .Tbis "reopenePfor
unknown conditionn is not required for 
special covenants granted under section 
12?(0(2)or for de minimir settlements 
under section lWg].Ln addition. section 
lU(fl(El(slprovides that a waiver for 
the unknown conditions reopener in 
section lU[fl(el(A) may be granted in 
"extraordinary circumstances." In 
determining whether exbaordinary
circumstances exist. EPA must consider 
"such facton as those referred to in 
[section lZZlf)l[4)land volume. toxicity.
mobility. suength of evidence. ability to 
pay. litigative nsks. pubilc interest 
considerations. precedential value. and 
inequities and aggravating facton." 
Section 122(f)[8!(B).Nonetheless. even if  
extraordinary circumstances exist. the 
unknown conditiuns exception may not 
be waived if  the terms of the agreement
do not provide reasonable assurnnces 
that public health and the environment 
will be protected from any future 
releases. Section 122(f)(6l(Clauthorizes 
EPA Lo except from covenants not to sue 
htum enforcement actions necessary to 
protect public health welfare. and the 
environment. 
m.Explanation of Key Statutory
Provisions 

In interpreting Section I;z(r) and 
developing a policy for iu 
implementation. �PA has loohed t o l b w  
expressiona of Congressional intent 
contained in other partr of SARA and 
the relevant legislative history. These 
counes indicate that section lU(fl 
serves several g o a h  including:

[ I )  Encouraging pnvafeparty cleanups
by providing EPA with the authority to 
grant covenants not to sue: 

(2) Encouraging more permanent
cleanups by codifying the principle that 

the mom permanent fhe cleanup the 
more complete the release: 

(31 Rotectlng the public by ensuring 
that responsible parties remain liable for 
future releases requiriw future remedial 
action. 

A. h e n 1  Liabilityond Future Liubilify 
In section 1ZZ(i)(1).Congress

authorizes EPA to isrua covenants not 
to sue for both present liability and 
future liability. In the context of 
settlements involving remedial action 
EPA interprets present liability as  a 
responsible party's obligation to pay 
those responae ccsts already incurred 
by the United States related to a site 
and to complete those remedial 
activities set forth in the Record of 
Decision (ROD] for that site. including 
meeting any performance standards or 
other measures estabished through the 
remedial design [RD)process. Future 
liability refen to a responsible party's
obligation to perform any additional 
response activities at the site which are 
necessary to protect public health and 
the environment. 

In deciding whether foprovide a 
covenant not to sue for present liability, 
EPA must consider the criferia in 
sections lU(F~(11and IU(fj(4). These 
facton essentially codify ?he appronch
taken in @As Interim CERCLA 
Settlement Policy. There. �PA stated as  
a general principle that "the more 
effective and reliable the remedy. the 
more likely it is that the Agencv can 
negotiate a more expansive reieaw" la 
judging the reliability and eifectivuncss 
of the remedy. the Interim Settlement 
Policy placed special emphasis on 
whether the remedy requires that 
health-based performance standards be 
met. As coted above. section 12?(1)(4) 
explicitly makes performance standards 
a Factor to be considered and EP.4 
continues to regard this factor as 
critical. Where the criteria in section 
lU(fJ(1)are fulfilled and where 
consideration of the facton in section 
122(fl(4) suggests the remedy is reliable, 
effective. and enforceabte (such 3% for 
example. where the remedy inchides 
numerical performance standards). a 
covenant not to sue for present liability 
may be provided which takes effect 
upon approval of the consent decree by
the court. On the other hand. where the 
criteria in paragrnph [f)(11are met but 
the factors in section lLZ!(fJ(4Jindicate 
that some questions remain about the 
reliability. effectiveness. and 
enforceability of the remedy. any 
convenant not to sue for present
liability. if appropriate at all. would 
have to be condifioned on a 
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demonstration of the effectiveness and 
reliability of that remedy.

Covenants not to sue for future 
liability are also made contingent on the 

r criteria set forth in scctien 122(1)(1) and 
the iacton enumerated in section 

i k G ,  1Y(1)(4).When thwe conditiuns are 
,.,i met. EPA may. in ita discretion. provide 

a convenant riot to sue for future 
liability but such a covenant. according 
to section 122(1)(3). may not take effect 
until EPA certifies that the remedial 
action has been completed. Prior to 
certification. therefore. the settling party
remains fully responsible for any future 
liability for future remedial action 

-necessary at the site. Following
certification. unless a special covenant 
under section 122(1)(2)is required or 
extraordinary circumstances are 
present. the covenant not to sue for 
future liability is subiect to a reopener
covering (1)unknown conditions as 
mandated by section 122(f)(6J(A).(2) 
any other conditions EPA deems 
advisable based on the section 122(0(4)
factors. and (3) future enforcement 
activity necessary and appropriate to 
assure protection of public health. 
welcare. and the environment as  
provided in section 122(f)(B)(C). 
8. Certificofion of Completion of !he 
Remedioi Action 

Section 122(fl(3) specifies that a 
covenant not to sue for future liability
shall not take effect until EPA certifies 
the remedial action is complete. In the 
context of paragraph 122(0(3). EPA 
interprets completion of the remedial 
action as  that date at which remedial 
construction has been completed. Where 
a remedy requires operational activities. 
remedial construction would be judged
complete when i t  can be demonstrated 

! that the operation of the remedy is 
successfully attaining the requirements 

S set forth in the ROD and RD. 
The exact point when EPA can certify

completion of a particular remedial 
action depends on the specific
requirements of that remedial action 
Each consent decrae should include a 
detailed list of those activities which 
must be completed before certification 
ciin occur. 

Certification of Completion under 
. .  section 122[1)(3)does not in any way

affect a settling party's remaining
obligations under the consent decree. 
All remedial activities. including
maintenance and monitoring. must be 
continued as required by the terms of 
the consent decree. 
C.Reopeners 

Under the CERCLA Interim Settlement 
Policy. EPA required'that there be 
included in every consent decree 

reopenen covering situations where additional work necessary to address 
EPA received additional information remedy failure. Further suppon for thio 
after the time of the agreement regarding proposition can be found in the 
site conditions or scient.fic Conference Report statement that the 
determinations which indicates that the continuing proportional Fund obligation 
site may posean imm wt and - .-in cpixed funL.. .:r~ i- 9 settlement 
substantial endargerment to ._.; :d>kcli"4incentive. H.R. Rep *i(R 4;- 99th 

The Fund'shealth or weifare or io 159 environ-1.- 'd6ng.. 2rC Ser:  8 { AOJ. 
Under section tZZ(1).a slightly different 
approach to reopeners must be followed. 
Section lU(1) provides that for future 
liability. no covenant not to sue shall be 
effectivepnor to certification of 
completion of the remedicai action. 
Technically. therefore since there is no 
release of future liability prior to 
certification. there is no need for 
reopenen in that time period. Reopeners
for future liability only becomes 
necessary after certification, when the 
covenant not to sue takes effect. 

As to reopenen regarding future 
liability. Congress expressly required a 
reopener for unknown conditions. In 
contrast to the Interim Settlement 
Policy, however. Congress expressly
eliminated any endangerment threshold 
for that reopener. Congress also 
authorized EPA. in section 12Z(OlB1lCl, 
to include any other reopeners
"necessary and appropriate to assure 
protection of public health. welfare. and 
the environment.'. EPA believes that it is 
in the public interest and consistent 
with Congressional intent to require a 
second reopener covering situations 
where additional information reveals 
that the remedy is no longer protective
of public health or the environment. I t  is 
not in the public interest to release 
responsible parties from liability for 
additional response actions made 
necessary by new information. given. as 
noted in the Interim Settlement Policy.
"the current state of scientific 
uncertainty concerning the impacts of 
hazardous substances. our ability to 
detect them. and the effectiveness of 
remedies at hazardous waste sites." 50 
FR 5039. 

Congressional concern with situations 
where the remedy fails to protect public
health or the environment can be seen in 
SARA'Smixed funding and five-year
review provisions. The mixed funding
provision in scction 122(blstates that if  
mixed funding is adopted at a particular
site. "the Fund shall be subject to an 
obligation for subsequent remedial 
actions at the same facility but only to 
the extent that such subsequent actions 
are necessary by reason of the failure of 
the original remedial action. Such 
obligation shall be in a proportion equal 
to. but not exceeding. the proportion
contributed by the Fund for the original
remedial action:' This provision
anticipates that the responsible parties
who hat.e settled retain liability for 

?: 
continuing obligation would only be an 
incentive to settlement if in non-mixed 
funding cases seltling parties retained 
liability where the remedy fails to 
protect public health or the environment. 

The five-year review provision in 
section i n f c l  also addresses Connress'~~~ . .  -
concern for situations where the remedy
fails to protect public health and the 
environment by mandating periodic
reviews to assure that remedial actions 
do just that. If a remedy is found not to 
protect public health or ihe environment. 
the statute provides that �PA may take 
or require such additional remedial 
action as is necessary. 

Congressional concern that remedial 
action might fail to protect public health 
and the environment was not limited 
narrowly to a focus on the reliability of  
the remedial technology at the site. 
Rather. this concern apparently
extended to any situation in the future 
at the site which is judged to present a 
threat to public health and the 
en\,ironment. EPA will foilow this 
interpretation of remedy failure. Fur 
example. should health eifects studies 
reveal that the health-based 
performance levels relied upon in [he
ROD are nor protective of pub.ic nerlitn 
or the environment. and Inn1 public
health or the environment will be 
threatened wttnodt further response
action. tken the EPAcou.d :nboLe the 
remedy faiiure reopener. The reoppcet
for remedy failure. however. IS not 
meant to require changes purely based 
on advances in technology. Under the 
reopener, EPA would not compel settl8ng 
parnes to implement newly-developed. 
more permanent remedial technological
unless EPA can show that the present 
remedy does not protect public health or 
the environment. Neither .s the remedy
failure reopener intended io give EPA 
the option to make chnnges In a 
remedid1 action absent audiiiunoi 
information received loslowingthe entry
of the consent decree. EPA does not 
consider the phrase "informalwn 
received. in whole or In part. dter entry
of the consent decree." as used In the 
attached model covenant. to .nclude d 
new analysis of the same iniurmation 
comprising the record oi me .n.iihi 
remedy selection decision. 

In short. this reopener is simililr to the 
reopener for new scientific Informallon 
provided for in the inierim Srltlemeni 
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compliea with the requhmenta of the 
NCP. but that onsite remedy ia  rejected
in favor of offsite dispowl It is not 
sumdent tor EPA to have merely
conaidered o d t e  pmpaaalr in choosing 

-9. Qurchsr. cbe Canferenw 
k e 3 ~ awd&'dear that thia pmvisiof 
WCC i?: &4 fiicbs context of antton 
12i reqobementa reganlina offaite 
dispmal and therefore EPA wll only 
pan t  this special covenant in decreer 
involving remedies selected under 
section In.Conference Report H.R. 
Rep. 99th Ccng, 2d .%sa M 
l1Wl. 

Second under section l22(fJ(ZJ(B).
-EPA will issue a special covenant where 
the remedy involves each of the 
following eiementr 

(1)Treatment of hazardolu 
substances so as to 

(2) Destroy. eliminate, or permemnlly
immobilize the hazardous constituents 
of such substancea and 

(3) EPA determine. that 
[a)The substances ma longer present 

any aurent or currently forseeable 
futum significant riak to public had& 
welfare. or the environment, 

(b)No byproduct of the treatment or 
destruction procesa presents any
significant hazard to public health 
welfare. or the environment. and 

(c) Ail byproductr am themselves 
treated destroyed. or contained in a 
manner which assures that such 
byproducts do not preaeot any current 
or currently foreseeable future 
significant risk to public health. welfare, 
or the environment. 
The tern "permanent immobilization" 
applies only to a site where tredtment 
technoiogies change the fundamental 
nature and character of the hazardous 
substances so that no person faces a 
significant risk of bemg exposed to the 
hazardous substance. Conference 
Report HA. Rep. No. 84-882 99th Cong,
Zd Sess. 254-55 (19ae). Use of 
"permanent" storage containers or other 
containment technology does not qualify 
as permanent immobilization under thio 
provision. 

Finally. under elther of the two 
circumstancer In sectiun 122(fJ12).the  
special covenant applies only to those 
hazardous suba~ancesactually
transported offaite or destroyed.
eliminated or permanently immobilized. 
Thus to the extent that hazardous 
substances remain onsite. the standard 
reopenen for future liability muat be 
included in the convenant not to sue. For 
example. Site X has soil contamination 
lo J depth of 30 feet but under present
health standardn only the l i n t  five feet 
need to be incinerated. Assuming the 
incineration process meets the 

rsquiremenls of section 1?2(fJ(2)(E).a 
special convenant may be granted for 
the incinerated soil but under 110 
circumstancer would a covenant not to 
sue for future llability without the 
atandatd reopenem be isrued for the 
contaminated lower W feet of roil. 
Iv.S b h u  of marim Sdllelnmt Poky  

The Interim Settlement Policy remaiaa 
In effect to the extent not contradicted 
by SARA or by thia or any other 
subsequent gutdance. Nonetheless. 8 
number of poinls fmm that policy am 
worth ra-emphasizing:

It)Covenantr no1 to sua will not be 
isrued for redlaporel liability unless 
saction 122f012)(A)applies: 

12) Covenantr not to sue in 
agreements where EPA has performed 
the remedy and EF'A 18seeking only the 
recovery of its costs should be no mora 
expansive than covenants not to sue in 
consent dscrees where the responsible
partien aspee to do the remedy:

(3)A covenant not to sue may be 
given only to the responsible party
providing consideration for the 
covenant: 

(4) The covenant not to sue must not 
cwar any claims other than those 
involved for that s i t c t h u s  unless 
unusual factors are present the covenant 
not to sue will a d v  oniv to claims 
under sections i iand im of CERCLA 
and section 7W3of RCRA: 

15) The covenant not to sue must 
expressly be limited to civil claims: 

(6) A covemnt not to sue for a 
remedial investigation and feasibility
atudy or a removal ac:ion must be 
limited to the work actually completed: 

(7) A covenant not la sue regarding
natural resources may only be provided
by the Federal trustee responsible for 
those resources: 

(a] Responsible parties must release 
any related claims against the 
Hazardous Substances Superbmd 
MacIaimer 

The policies and procedures
established in this document are 
intended solely for the guidance of 
Bovernment personnel. They are not 
intended and cannot be relied upon to 
m a t e  any rights. substantive or 
procedural. enforceable by any party in 
litigation with the United States. The 
Agency reserves the right to act at 
varianca with these policies and 
procedures and to change them a1 any
time without public notice. 
Covenant Not To Sua 

I. A. ExcepI ns speciflcally provided
In Subparagraph C the United States 
covenants not to sue the settling parties
for Covered Matters. Covered Matters 

rhaU include any and all civil liability to 
the United Stntn for causes of action 
arising under 4 8  108 end tm(s)of 
CERCIA and 4 7003 of RCRA relatiy) to 
the Site. 

E. With mpec t  ((I future I! .:.:A!;. thi. 
covenant not to sue shv:; .*:I. .-ffect 
upon certification by &A oi the 
completion of the mMdial actton. A 
determination regarding urrtification of 
completion will be made by EF'A within 
[OMYaarlof- .completion of 
the activities listed in Appendix -

C Notwithstanding any ather 
provision in this Consent Decree. the 
United States reserves tha right to 
institute proceedings in thia action or in 
a new action (11seeking to compel
Settling Parties to perform additional 
response work at the Site or (21 seeking
reimbursement of the United States' 
response costs. iE 

(I)For proceedings prior to EPA 
certification of completion of the 
remedial action. 
(i)Conditions at the Site, previously

unknown to the United States. are 
discovered after the entry of this 
Consent Decree. or 

(ii) Information is received. in whole 
or in p a n  after the entry of this Consent 
Decree. 
and these previously unknown 
conditions or this information indicates 
that the remedial action is not protective
of human health and the environment 

(2) for proceedings subsequent 10 EP.4 
certification of completion of the 
remedial action. 

(i) Conditions at the Site. previously
unknown to the United States. are 
discovered after the cert?fication of 
completion by P A .  or 

(ii) Information received. iii whuln 01 
in part. after the certification of 
completion by @A, 
and these previously unknown 
conditions or this information indicates 
that the remedial action is not protective
of h u m n  health and the environment. 

D.The United States' right to institute 
proceedings in this action or in a new 
action reeking to compel Settling Parties 
Lo perform additional response work at 
the Site or seeking reimbursement uf the 
United States for response costs at the 
Site. may only be exercised where the 
conditions in subparagaph C are met. 
[Caution: check to insure that this 
subparagraph does not waive other 
reserved rights in the decree reiatinq to 
additional response work.) 

E. Notwithstanding any other 
provision in this Consent Decree. the 
covenant not lo sua in subparagrdph A 
shall not relieve the settling parties of 
their obligation to meet and maintain 
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cumpliance with the requirements set 
forth in thia Consent D c v s c  including
the Record of Decision and Remedial 
Design for the Site which ia incorporated
herein. 

IRI  Dac 874mFllod 7-27-37 e45 .ml 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 

InfomtfonCotlactlonSubmitted to 
OM8 for Revlow 
AOINCY: Federal Deposil Insurance 
Corporation. 
ACTION: Notice of information collection 
submitted to OMB for review and 
approval under the Paperwork
Reduction Act of 1980. 
Title of Information CollecHon 

Consolidated Reports of Condition 
and Income (Insured State Nonmember 
Commercial Banks1 IOMB No. 3084-
0052) 

Background 
In accordance with requirements of 

the Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35). the FDIC hereby
gives notice that i t  has submitted to the 
Office of Management and Budget a 
request for OMB review for the 
information collection system identified 
above. 
ADORESS: Written comments regarding
the submission should be addressed to 
Robert Fishman. Office of Information 
and Regulatory Affairs. Office of 
Management and Budget. Washington.
DC 20503 and to lohn Keiper. Assistant 
Executive Secretary. Federal Deposit
Insurance Corporation. Washington. DC 
20429. 

Comments: 

Comments on this collection of 


information should be submitted on or 

before August 28.1987. 

FOR N R T n I R  INCORYAnON CONTACr: 

Requests for a copy of the submission 

should be sent to John Keiper. Assistant 

Executive Secretary. Federal Deposit

Insurance Corporation. Washington. DC 

20429. telephone (202)esa-3810. 

SUMMARY~The FDIC Is submitting for 

OMB review changes to the 

Consolidated Reports of Condition and 

Income [Call Reports) filed quarterly by

insured state nonmember commercial 

banks. These revisions were approved 

at the April 21.1987. meeting of the 

Federal Financial Institutions 

Examination Council (FFIEC)and are 

designed-to reduce the reporting burden 

imposed by Call Report Schedule RC-I. 

"Repricing Opportunities for Selected 


. . .. .  
Balance Sheet Categories." while 
preserving rate sensitivity data essential 
to the commercial bank surveillance 
activities of the three federal banklng
agencies. The proposed change8;involve
simplifying the methods used for. , 
presenting maturity and repricing 
frequency data. These changes. if 
approved would become effective as of 
the March 31.1988. reporl date. 

The FFIEC approved one other change 
in the Call Report requirements that is 
unrelated to Schedula R C I .  Thia 
invokes a chang..in repartlng the. .. 
"Loans secured by 14 family residential 
properties" item in the loan schedule 
(Schedule RC-CI. This chanse would 
become effective as of the Dicember 31. 
1987. report date. 

As a result of the proposed changes it 
is estimated that insured state 
nonmember banks. collectively. would 
receive an annual reduction in reporting
burden of 121.wB hours. The annual 
reporting burden on these banks would 
then amount to 888.998h o w .  

Dated lvly Y 1987. 
Federal Deposit lnsuranco Corporation 
Marganl M.Olson. 
0ep"cy ErecufiveSeCrefUry. 
[FR Doc.67-16%4 Filed 7-24-07: b4.5 am] 
N * O  Cooc a t a t 4  

FEDERAL EMERGENCY 
MANAGEMENT AGENCY 
IFEMA-79CDAI 

Major Olsaster and Related 
Determinollons: Iowa 
AoCNc*: Federal Emergency 
Management Agency. 
ACTIOK Notice. 

suMuARv: This is a notice of the 
Presidential declaration of a major
disaster for the State of lowe. (FEMA-
795-OR). dated luly 17. 1987. and related 
determinations. 
DATED: luiy 17. 1987. 
COR NRTnlll  I N P O l l A n O N  CONTACr: 
Sewall H.E lohnson. Disaster 
Assistance Programs. Federal 
Emergency %lar.agenenl-Agency.
Washington. DC 20472. (202) 846-3818. 

NoUca 
Notice is hereby given that. in a letter 

of July 17. 1987. the Preoident declared a 
major disaster under the authority of the 
Disaster Relief Act of 1974. as amended 
(42 U.S.C. 5121 et seg.. Pub. L 93-288). 
as follows: 

I have determined ihei the damsgs in 
certain aceas of i h s  Sisis of low. miu.ling
lrom severe sionns and noding dunng the 
penad M a y  20 lhmuph 31. 1987. is of 

sulncient soverily end magnitude to warrant 
a majordiustar declaration under Public 
Law @?-aL therefom. declam ghat such a 
majordiastsr exists in the State 01 Iowa. 

Ln ordsr lo pmvids Federal assislance. you 
am kemby aulkorired to pmvido Publk 
Assistance only to assist Stale and local 
pvemments for repair 01 damage. to public
facilities q u i d  as a mullofthis incident. 
Consistent with the rquimnenl that Federal 
8uiatencn bo supplemental. Federal fundr 
provided undsr eL93-288 lor Public 
Assirtanca will bs limited to 75 pomnt 01 
total eiigjble cnsts in lhe designated area. 
You are further authorized to alioeste. from 
fun& avaifabtolor theso -I, such 
imounu as you nnd necessary for 
administrative axpansor 

The time period prescribed for the 
implementation of section 313(a).
priority to certain applications for public
facility and public housing assistance. 
shall be for a period not to exceed six 
months after the date of this declaration. 

Notice is hereby given that pursuant 
to the authority vested in the Director of 
the Federal Emegency Management
Agency under Executive Order 12148. I 
hemby appoint Mr. Paul Ward of the 
Federal Emergency Management
Agency to act as the Federal 
Coordinating Officer for this declared 
disaster. 

I do hereby determine the following 
areas of the State of Iowa to have been 
affected adversely by this declared 
major disaster. Fremont, Mills. 
Montgomery. and Page Counties for 
Public Assistance only. 
(Catalogof Federal Domestic Assislance No. 
Q.516. Disaster Assirlance.] 
1ullulW. k t o n  t.. 

Dirscfor. 

IFR D o r  �17-18822 Filed 7-24-87 8:45 am] 

OlUJM co(* ( 7 1 c D H I  

IFEYA-7S6-W 

VajOi DIMater and Related 
DbhrmlnaUon%Ohlo 

AOEWCI: Federal Emergency
Management Asency. 
&cnow:Notice. 

SUMYARI: This is a notice of the. 
Presidential declaration of a major
disaster for the State of Ohio. (FEMA
mI-DR). dated Iuly 17. 1987. and related 
determinations. 
DATED: July 17.1987. 
FOR NRTnIIR INfORMAtlON CONTACT: 
Sewall H.EJohnson. Disaster 
Assistance Rograms. Federal 
Emergency Management Agency.
Washington. DC 20472. (2021 648-3618. 


